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Objectives and Outline for discussions:

➢Review of regulatory background—prudent 

lay person and ACA.

➢Current payor challenges & tactics:

➢Health plans invented the term “surprise bills”

➢Clinicians & hospitals should use “surprise 

coverage gaps”

➢Solutions & approaches + case studies. 

➢Q&A throughout
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Prudent Lay Person (PLP)  Primer:

➢Federal statute:  Balanced Budget Act of 1997 (BBA ‘97):

1. Applicable to Medicaid MCOs Oct. 1997 & Medicare May 1998.

2. Prior authorization for ED svs cannot be required**

3. Defines the “emergency medical condition” (EMC)—

a. EMTALA EMC is different—stable for discharge.

b. “Severe pain” is key—health plans fought us.

c. “reasonably expect the absence of immediate medical 

attention”

d. could lead to “serious impairment or dysfunction of a bodily 

organ or part.”

e. Section 1852(d) and 1932(b) of Social Sec. Act

4. Then HCFA (now CMS) Letters interpreting PLP—1998, 

1999 and 2000.  

5. **So what?  No prior authorization concept enacted in ACA.
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Applicability to payors:

➢Federal Employees Health Benefit Plan (FEHBP):  1998 

Executive Order /s/ by Pres. Clinton.

➢VA:  Vet. Millennium Health Care and Benefits Act of 

1999—and 38 CFR 17.1002 (b) & (c) 

➢ACA:  Section 2719A extended PLP to enrollees in ACA 

exchange plans, 42 CFR 2590.715-2719A.

➢ERISA plans:  29 CFR 2560.503-1.

➢SCHIP:  42 CFR 457.10

➢State laws:  generally cover commercial health plans 

licensed in that state, and may apply to PPOs and TPAs 
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Case study:  Anthem’s “non-emergent” diag. 

lists

➢Prudent Lay Person 

(PLP)

➢BBA ‘97—federal law

➢48 states

➢The ACA regulations 

made PLP applicable 

to all health plans 

except grandfathered 

plans.
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Bad Payor Case Study 2.0—imitation is not the 

sincerest form of flattery--BCBSTX 
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https://www.houstonchronicle.com/news/houston-

texas/houston/article/blue-cross-insurance-texas-emergency-room-

ER-deny-13133778.php

➢Parent 

company of 

BCBSTX is 

HCSC,

➢HCSC has 

BCBS plans 

in IL, MT, NM 

& OK

https://www.houstonchronicle.com/news/houston-texas/houston/article/blue-cross-insurance-texas-emergency-room-ER-deny-13133778.php


Bad Payor Issue 1:  narrow networks, high deductible health plans (HDHPs) 

& surprise coverage gaps:  Concerning behaviors & 

Solutions/Strategies

7

https://www.healthaffairs.

org/doi/abs/10.1377/hlthaff

.2016.1669

https://www.healthaffairs.org/doi/abs/10.1377/hlthaff.2016.1669


The Patient (Pt.) as the largest payor—over 20% 

YOY increase in medical cost, 5yrs.
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http://us.milliman.com/uploadedFiles/insight/Periodicals/mmi/2018-

milliman-medical-index.pdf?mod=article_inline

http://us.milliman.com/uploadedFiles/insight/Periodicals/mmi/2018-milliman-medical-index.pdf?mod=article_inline


Nearly 40% of 

large 

employers 

offer only a 

HDHP

https://www.beckershos

pitalreview.com/payer-

issues/analysis-high-

deductible-health-plans-

broke-the-us-health-

insurance-system.html
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https://www.beckershospitalreview.com/payer-issues/analysis-high-deductible-health-plans-broke-the-us-health-insurance-system.html


The average Pt healthcare spend is less than the average 

deductible and those lines are never reversing.
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Source: Kaiser Family Foundation
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Walgreen plans sent this notice to benies effective 

1/1/18: for plans offered via BCBSIL & UHC
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Causes--what do the health plans want & why?



What is Fair Health & how is FH 

important to a solution?
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https://www.fairhealthconsumer.org/

https://www.fairhealthconsumer.org/


What do clinicians want and why?
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Why EM & the “House of Medicine” need to 

continue to advocate for fair coverage
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CMS’ Part B National Summary Data File for Specialty 93 (EM docs):  FP, IM & Peds. are not in these figures
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Issue 2: 

ED Coding Acuity Levels Denials--Concerning behavior &

Solutions/Strategies.



E-GlobalTech Comparative Billing Report (CBR)(CBR)

➢7/1/16 thru 6/30/17 DOS

3 categories of review:

1.  % of 99285s

2.  % of E/Ms w/ -25 mod.

3.  Ave. allowed charges for Part B 
svs.

➢“Peers” are all clinicians billing ED 
E/Ms, e.g. > 130,000 clinicians with 
allowed charges included in this 
study.

➢ https://www.cbrinfo.net/cbr201709

17

https://www.cbrinfo.net/cbr201709


Case example:  Comparative Billing Reports (CBRs)

CPT 99285 and -25 modifier cases
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➢Your CBR differs from 

your “peers”.

➢“We’re from the Gov’t 

& we’re here to 

educate you.”



CBR letters

➢Multiple factual & potentially 

analytical issues w/ CBRs.

➢Issues:

➢ # of ED clinicians?

➢ Definition of “peer group”

➢ CBRs leading to Medicare 

MAC TPE audits?

➢ TPE audits may become 

full stat. sample 

extrapolation audits or 

pre-payment reviews.
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Strategies:  How to respond to CBRs or TPE audits—

ACEP Reimbursement Comm. White Paper 

ww.acep.org/reimbursement/#sm.0001hlvieuqt1cwcyzc2ix6oj5095
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http://www.acep.org/reimbursement/#sm.0001hlvieuqt1cwcyzc2ix6oj5095


Strategies:  How to respond to CBRs 

or TPE audits—the 42 reasons
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➢ EDPMA Quality, Coding & Documentation (QCD) co-chair Mark E. Owen’s “42 

reasons” for E/M coding variety—see the appendix for an explanation & link to 

the Excel file.

➢ https://mcscodes.com/blog

➢ Strategy:  make the case for why EDPs would skew right—it really can work 

when the comparative data set is “all clinicians” billing the 9928X codes & all 

hospitals, i.e. critical access or community vs. Level I trauma centers.

https://mcscodes.com/blog


Anthem BCBS:  ED coding acuity is “too high”
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TPE Strategies:

➢Educate auditors on ED 
E/M coding.

➢Listen to education

➢Change your policy if 
appropriate

➢If UPIC referral consider 
counsel & consultants to 
assist

➢If extrapolation, 
statistical expert is 
highly recommended.

➢Appeal
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Part I Summary:

➢Analyze the PLP related issues to determine if 

regulators should be involved, e.g. CCIIO or state DOI.

➢Understanding & knowledge of “acuity analysis” and 

probe audits can go a long way to assist in successful 

resolution.

➢ Run do not walk to get experts in coding, RCM, legal and 

accounting if needed, e.g. ALJ.

➢Get involved, advocate, coordinate and communicate 

with fellow stakeholders—the payor onslaught is not 

ceasing, its increasing but we can and have won many 

times.
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Issue 3: 

ED coding levels

down coded & arbitrary 

reducing 

reimbursements per a 

diagnosis list for 

Medicaid plans:

concerning behavior &

strategies/solutions.
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Case study--

Centene=largest 

Medicaid MCE in 

US 
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Case study--Illinicare claims that their 

policies follow “CMS/Nat’l CCI 

guidelines”—also Centene plan
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Case study:  Centene’s “Sunshine 

Health” & inappropriate bundling:
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Case study against bundling:  what 

is the argument against Centene or 

any other health plan?
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Health Net (became part of Centene March 2016) extends down-

payment of CPT 99284s & 5s to 99283 for Medicare & Medicaid 

Service lines.
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Macro strategies--Can’t fight & win against “the Man”?

ACEP & EDPMA did with Centene in CA & IN

http://www.cmanet.org/news/detail/?article=hea

lth-net-to-rescind-modifier-25-and

http://www.edpma.org/downloads/MHS_EDPol

icy.pdf
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http://www.cmanet.org/news/detail/?article=health-net-to-rescind-modifier-25-and
http://www.edpma.org/downloads/MHS_EDPolicy.pdf


Micro Strategies for Downcoding

➢Clinicians:  

➢ Document a high quality differential diagnosis

➢This allows justification of the MDM and severity of the 
patient when medical record is submitted.

➢ Be as specific as possible with the final impression

➢Better to avoid unspecified ICD-10 codes – but 
sometimes can’t.

➢Coders:

➢ Proper sequencing of the diagnosis may be important 
for some payors.

➢ Coders with hospital background may overly rely on 
“final diagnosis” vs. NOPP
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Summary of strategies for down coding

➢Appeals
➢Use a coder or clinician to assist w/ narrative 

description that links the NOPP to work up, vital signs 
& final diagnosis

➢“paint the picture”

➢Advocacy
➢State & federal levels

➢FCEP, ACEP, EDPMA & JTF;  

➢Possible litigation or threats thereof—
➢double check that “par” status is in fact supported by 

an agreement w/ health plan.
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Issue 4: Limiting ED access for Medicaid Pts or 

arbitrarily reducing MCD reimbursements
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The state of Medicaid expansion in 2018:
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Common Themes : State Medicaid waiver 

applications pending approval

➢ED Co-Pays: IN, KY, ME, UT

➢Increased Premiums: AR, MI, ME, NM, WI

➢Disenrollment: AZ, Iowa, MT 

➢Disenrollment and lockout: IN, KY, 
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Common themes for Sec. 1115(b) MCD waivers.

➢Work Requirement Approved: AZ & OH (part of expansion 

waiver) and AR, IN & NH.

➢AZ, KS, KY, ME, MS, NC, UT, & WI are pending CMS 

approval.

➢US District Ct in KY struck down the KY MCD work 

requirement 6/29/18—case expected to be decided by 

SCOTUS.

➢Waiver of Non-Emergent Medical Transport Benefit: AR, 

IN, IO, KY, & MA
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EDPMA Fends Off WI $25 ED 

Copays

“We must continue to balance financial mechanisms to create greater 
enrollee accountability without discouraging appropriate use and access 

to emergency care for all Medicaid beneficiaries.”

➢ Initial waiver application ED copays $8 first visit, $25 subsequent in 
calendar year (no non-emerg distinction)

➢Final application $8 ED copay all visits
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2 new  MCD tactics—

mandatory contracting & 

“just cut it”
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https://www.stltoday.com/news/local/govt-and-politics/missouri-hospitals-fear-fallout-from-changes-to-

medicaid/article_396ae802-3631-5a1b-9952-

bf04e38fa825.html?utm_medium=social&utm_source=twitter&utm_campaign=user-share

https://www.stltoday.com/news/local/govt-and-politics/missouri-hospitals-fear-fallout-from-changes-to-medicaid/article_396ae802-3631-5a1b-9952-bf04e38fa825.html?utm_medium=social&utm_source=twitter&utm_campaign=user-share


2 new  MCD tactics—

mandatory contracting & 

“just cut it”
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https://www.beckershospitalreview.com/finance/nj

-bill-caps-medicaid-payments-at-140-for-

nonemergent-er-visits.html

https://www.beckershospitalreview.com/finance/nj-bill-caps-medicaid-payments-at-140-for-nonemergent-er-visits.html


CMS reiterates the federal PLP std as recently as 

March ’18 to EDPMA
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Case study: Victory in KS!

➢July 2017: KS Medicaid implements 

ED diag. list.

➢Claims w/ CPT 9928X codes that hit 

the diag. list were down-coded to 

99281.

➢ACEP/EDPMA Joint Task Force (JTF) 

KS-ACEP, KS Med. Society & 

coalition engaged w/ in joint 

advocacy.

➢Result:  full reversal of prior policies.

➢Retro-active application of new policy 

for down-coded claims to 7/1/17.
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Contact information:  

Ed Gaines, JD, CCP

Chief Compliance Officer,

Emergency Medicine Div.

Zotec Partners

Greensboro, NC 

egaines@zotecpartners.com

919-641-4927

Follow me on Twitter: 

@EdGainesIII

http://twitter.com/EdGainesIII
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